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I. Introduction

A. General Introduction
     The lack of affordable housing in New York is a continuing problem despite years of litigation to establish a municipal duty to encourage its provision.  Federal case law establishes that there is no individual constitutional right to housing.  Under the Berenson line of cases, the appellate courts have articulated that municipalities may not legitimately exercise their zoning authority to effectuate socioeconomic or racial discrimination.  

By definition, zoning or land use control is exclusionary; for while certain uses are permitted in a zoning district, other uses are prohibited.  Also, large lot and minimum floor area zoning regulations may, in effect, exclude moderate-to-lower income individuals from purchasing property in a particular municipality. . . .  However, the utilization of municipal land use controls to illegally exclude certain classes of individuals from residing within a zoning community is commonly referred to as 'exclusionary zoning'."

For example, such zoning may eliminate the possibility of multi-family housing in a particular area, which is generally recognized as being more affordable than a single-family home.  But the Berenson cases stop far short of establishing a municipal duty to provide for affordable housing.

     The situation is different in Connecticut and New Jersey, where the state legislatures have adopted specific statutory provisions for affordable housing.  No such statutes have been adopted in New York.  The legislature there has adopted incentive zoning for the development of a variety of public amenities, including affordable housing.  Connecticut and New Jersey courts have decided a variety of cases illustrating the extent to which their municipalities must accommodate affordable housing.  This article will examine and compare the current state of the laws of Connecticut, New Jersey and New York regarding the municipal duty to accommodate affordable housing.  Based upon the provisions of these sister states regarding affordable housing, it will discuss possible avenues for improvement in New York.

B. Is There a Right to Housing?
     Despite the often heard claim by housing advocates that all persons have a fundamental right to decent housing no matter what their income, a constitutional right to be housed, running to each citizen of the Republic, has never been established.
  However, the claim to a right to housing found some support in 1974, when Congress reaffirmed the national housing goal of realizing a decent home for every American family.
  The purpose of this 1974 statutory reaffirmation may have been to respond to Mr. Justice White who wrote in 1972:

[w]e do not denigrate the importance of decent, safe, and sanitary housing.  But the Constitution does not provide judicial remedies for every social and economic ill.  We are unable to perceive in that document any constitutional guarantee of access to dwellings of a particular quality. . . .  Absent constitutional mandate, the assurance of adequate housing . . . [is a] legislative, not judicial, function. . . .

     The most that can be extracted from New York case law during the last decade is a "housing imperative": an emerging right running generally to low and moderate income households and minorities not to be excluded from living in any given community.
  An understanding has also emerged that legislators are empowered to act decisively to solve New York's much-lamented housing problem.

C. Is There a Municipal Duty to Provide for Affordable Housing?
     Neither the federal nor state governments are under a statutory duty to construct low and moderate income housing.
  However, recent case law has imposed a duty upon municipalities not to exclude or discriminate when enacting a zoning ordinance.
  In 1975, the New York Court of Appeals declared "in enacting a zoning ordinance, consideration must be given to regional needs and requirements. . . . There must be a balancing of the local desire to maintain the status quo within the community and the greater public interest that regional [housing] needs be met."
  In 1987, this view of the housing imperative was reiterated by the same court which stated:

[i]mplicit in our rulings is a recognition of the principle that a municipality may not legitimately exercise its zoning power to effectuate socioeconomic or racial discrimination.
  [A]lthough we affirm the . . . [dismissal of the complaint] here, we note that today's decision [should not] be read as revealing hostility to breaking down . . . zoning barriers that frustrate the deep human yearning of low-income and minority groups for decent housing they can afford in decent surroundings.

     The state legislature has been attentive to the matter of empowering cities, towns and villages to act aggressively in providing housing for those financially unable to cause the private market to produce housing affordable to them.
  

These local governments, in the interest of creating affordable housing, have been empowered, inter alia, to donate publicly-owned land, abate real property taxes, issue bonds to provide low-cost mortgages, pay the costs of community buildings in senior citizen projects, construct off-site improvements, and fully subsidize construction and operating costs in senior citizen and homeless housing projects.

Local governments can further cooperate and set the stage for private and non-profit developers to produce affordable housing by using incentive zoning for affordable housing and using federal and state subsidies including tax credits.
II. Background: 
     In the 1970s and early 1980s, the courts in New York and New Jersey addressed the issue of whether local zoning ordinances that exclude affordable types of housing are invalid because of their tendency to exclude from the community those in need of housing.
  "The basic inquiry in the cases is whether, and to what extent, the state constitution requires zoning jurisdictions to recognize and accommodate regional housing needs, particularly of lower income people."

A) Summary of Mount Laurel cases in New Jersey

     The consequence of two cases in New Jersey, commonly known as Mount Laurel I
 and Mount Laurel II,
 has been the rezoning of land throughout the state resulting in the construction of a large number of lower-and middle-income housing units.
  

Throughout the state of New Jersey, land has been rezoned to provide for higher density residential development with the requirement that a percentage (usually twenty percent) of the resultant dwelling units be sold or rented at prices affordable to lower income households.
  The bulk of the units (approximately eighty percent of those produced) are generally affordable to middle income households.  Market forces have dictated this result.  Thus, rezoning under Mount Laurel II results in the production of housing for a wide spectrum of income groups many of which otherwise could not afford housing produced in the New Jersey market.
 

     The Mount Laurel cases set forth three principles for judging whether zoning ordinances are unconstitutionally exclusionary.  

First, that '[w]hen the exercise of . . . [police] power by a municipality affects something as fundamental as housing, the general welfare includes more than the welfare of that municipality and its citizens. . . . Municipal land use regulations that conflict with the general welfare thus defined abuse the police power and are unconstitutional.'  Second, that 'it is fundamental and not to be forgotten that the zoning power is a police power of the state and the local authority is acting only as a delegate of that power and is restricted in the same manner as is the state.  So, when regulation does have a substantial external impact, the welfare of the state's citizens beyond the borders of the particular municipality cannot be disregarded and must be recognized and served.'  And third, that 'each such municipality [must] . . . plan and provide, by its land use regulations, the reasonable opportunity for an appropriate variety and choice of housing, including, of course, low and moderate cost housing to meet the needs, desires and resources of all categories of people who may desire to live within its boundaries.'

B) Summary of Berenson cases in New York

     The landmark case of Berenson v. Town of New Castle
 and an associated line of decisions define the legal rules that are used by the courts in New York to decide whether municipal zoning unconstitutionally excludes affordable types of housing.
  In Berenson, the plaintiff was a land developer who was unable to construct multi-family housing due to the absence of any provision in the New Castle ordinances allowing for such development.

His claim, briefly stated was as follows:  1. That the town derived its authority to zone from the state constitution through specific authority delegated by the state legislature.  2. That this authority had to be exercised in the interest of all the people of the State.  3.  That zoning which prohibits the construction of more affordable types of housing, such as multi-family housing, by definition excludes a large segment of the State's population.  4. That an effective method for the courts to use to remedy this wrong would be to allow the plaintiff, as a builder, to build multi-family housing.

     The Court of Appeals in Berenson established a two-prong test to be applied when determining the reasonableness of local zoning ordinances.
  The two factors are as follows: (1) whether the town has provided a properly balanced and well ordered plan for the community -- that is, are the present and future housing needs of all the town's residents met;
 and (2) were regional needs considered.
  

     Having articulated this test, the Court of Appeals remanded the case to the Supreme Court in Westchester County, which determined that New Castle's zoning ordinance failed both prongs of the test "to the extent that it failed to allow for multi-family development at densities of at least eight units to the acre."
  The court directed New Castle to issue a building permit for plaintiff's project and gave the Town six months to amend its ordinances to provide for the construction of three thousand five hundred units of multi-family housing over a ten year period.
  

     On appeal by the Town of New Castle, the Appellate Division upheld the Westchester County Supreme Court's declaration of invalidity of New Castle's ordinance and the rezoning of plaintiff's land; however, it reversed the lower court's judicially prescribed "fair share" goal
 as well as the order that New Castle award a specific density for the plaintiff's development.
  The court allowed the Town of New Castle six months to remedy the constitutional defect in its zoning ordinance, but modified the judgment to delete the three thousand five hundred unit requirement.

C) A Comparative Analysis of New Jersey's Mount Laurel Cases with the Berenson Cases in New York

     The Berenson and Mount Laurel cases evaluate similar fact patterns under relatively similar constitutional principles, and yet produce remarkably different results.
  The net effect of these decisions has been the production of affordable housing in New Jersey, but not in New York.
  Despite the fact that both the Berenson and Mount Laurel cases "trace the exercise of local zoning power back to the grant of police power by the people to the state government through the adoption of the state constitution," the two courts have chosen different methods of implementing the obligation of exercising local zoning power with the needs of the people of the state as a whole in mind.

     In New Jersey, "a developing municipality . .  must, by its land use regulations, make realistically possible the opportunity for an appropriate variety and choice of housing for all categories of people who may desire to live there" which includes low- and moderate-income residents.
  The municipality must permit multi-family housing "as well as small dwellings on very small lots, low cost housing of other types and, in general, high density zoning, without artificial and unjustifiable minimum requirements . . . to meet the full panapoly of these needs."
  On the other hand, in New York, "in determining the validity of an ordinance excluding multi-family housing as a permitted use, we must consider the general purposes which the concept of zoning seeks to serve."
  In excluding new multiple housing, it must be determined whether the town "considered the needs of the region as well as the town for such housing."
  "Thus, New Jersey looks to the categories of people who desire to live in that municipality while in New York, one must look beyond the municipality and consider the general needs of the region."

     In both New York and New Jersey, it is principally "developing communities" that must comply with the obligations imposed by these anti-exclusionary zoning cases.
  The rationale behind this limitation is that "the effective development of a region should not and cannot be made to depend upon the adventitious location of municipal boundaries, often prescribed decades or even centuries ago. . . ."

     Although the Mount Laurel I decision defined a developing municipality's obligation to afford the opportunity for decent and adequate low- and moderate-income housing to extend at least to "that municipality's fair share of the present and prospective regional need therefor,"
 there was considerable confusion as to how a municipality's fair share of those regional needs was to be defined.
  Mount Laurel II addressed this problem.  

First, it decided that each municipality must be assigned a numerical fair share of its region's need.  Second, it defined the need strictly in terms of low- and moderate-income housing, and further defined low and moderate by adopting the standards used for federal housing subsidy programs.  Third, it defined 'region' as 'that general area which constitutes, more or less, the housing market area of which the subject municipality is a part, and from which the prospective population of the municipality would substantially be drawn, in the absence of exclusionary zoning.'  Fourth, it established broad guidelines for defining a fair share methodology by indicating that a formula that was based on projected employment and ratables would be favored.

The Mount Laurel II court made these guidelines even more specific by dividing the standards into the following three steps: "first, determination of a region; second, and assessment of the housing need in the region; and third, an allocation of that need."
  The court assigned three judges to hear all Mount Laurel II cases throughout the state to ensure a relatively early and "fairly consistent determination" of regions and regional needs.
  It is important to note that "it was the lack of action in New Jersey under the general guidelines then incorporated into its earlier decisions, that led the Mount Laurel II court in 1983 to assign specific numerical fair share responsibility to offending municipalities."
 

     The Mount Laurel judicial strategy relies on local rezoning that provides density bonuses in exchange for the provision of lower income housing.
  "The amount of lower income housing to be provided is suggested by the court to be twenty percent of the total to be constructed.
  A developer is granted additional density, which allows him to build more housing units than would be permitted by the underlying zoning.
  Ultimately, this technique results in the production of lower income housing because "a portion of the value added by the density bonus is used to reduce the price of the lower income units."

     Mount Laurel II also required that developing New Jersey communities take specific steps to provide for lower income housing.

First, they must rezone sufficient land at higher densities. . . . Second, zoning ordinances must be amended to remove cost generating restrictions and exactions, and to include density bonuses, mandatory lower-income set-aside requirements, or mobile home construction.  To maintain the affordability of these units on rental or resale, the court sanctioned the use of rent controls and resale price controls.  Third, the court indicated that 'where appropriate, municipalities should provide a realistic opportunity for housing through other municipal action inextricably related to land use regulations.'  Such actions could include granting a tax abatement where it is a prerequisite for a housing subsidy, passing resolutions required for a project to qualify for tax-exempt financing, or participating in the federal community development block grant program.

     Under Mount Laurel II, New Jersey courts have three remedies for exclusionary zoning.  First, if a developer brings a successful exclusionary zoning suit, he will be entitled to the "builder's remedy:" judicial authorization to construct the project.
  Second, if a zoning ordinance is declared invalid, the court might employ a "master" to work with an offending municipality and the plaintiff to develop a new zoning ordinance.
  Finally, if a municipality neglects to adopt a satisfactory ordinance on its own, "the court can issue orders requiring the adoption of specific ordinances, imposing moratoria on other development, invalidating other ordinances or regulations, or requiring approval of particular applications to construct housing, including lower income units."

     In New York, "the Berenson courts have rejected any notion of assigning a numerical fair share to an exclusionary municipality."
  Rather, under Berenson, the courts are to "assess the reasonableness of what the locality has done," in light of present and foreseeable local and regional housing needs.
  The Blitz decision articulated yet another standard called the "expected proportionate share" doctrine, where the judicial inquiry should be "whether [a town's] provisions for housing are at all commensurate with some general notion of its expected contribution to the regional housing need."

Emerging from the Berenson line of cases, is an understanding of the extreme importance placed on an evidentiary development of the actual, provable housing need in the applicable region.  The New York courts assess the reasonableness of what a municipality has done with its zoning ordinance.  In so doing, they give a presumption of validity to the constitutionality of the zoning ordinance, and then require those challenging the ordinance to bear the burden of proving its lack of reasonableness.  This burden can be overcome by proving that the locality's share of unmet regional and local housing needs is not accommodated by its present zoning ordinance.

Thus, whereas New Jersey courts require municipalities "to act aggressively and affirmatively to insure that lower income units are actually constructed," the judicial view in New York is more passive:

[Z]oning ordinances will go no further than determining what may or may not be built; . . . in the absence of government subsidies.  Thus in terms of low-to-moderate income rental housing -- generally conceded to [be] the most pressing need . . . even the most liberal zoning ordinance, in the absence of affirmative governmental action to shift the balance of market forces, will have no success in promoting such housing construction.

     Under the Berenson line of cases, New York courts also use three remedies for exclusionary zoning.  First, Berenson adopted the builder's remedy which awards the plaintiff developer with  rezoning for higher density, multi-family development.
  Second, if the zoning ordinance is declared unconstitutionally exclusionary, the municipality may be directed to amend its ordinance to address the constitutional defect and to accommodate its share of the regional housing need.
  Finally, "courts may retain jurisdiction of such cases to order more comprehensive relief if the local legislative body fails to act in good faith."

     Six conclusions may be drawn from the forgoing comparison of New York's Berenson line of cases with New Jersey's Mount Laurel cases.  

1.  The holdings of both lines of cases are similar in the following ways: 1) "both hold that the local zoning power of developing communities must be exercised with the housing needs of the broader region in mind," 2) "both evidence a specific concern for the housing needs of low- and moderate-income households," and 3) "both hold that the exclusionarily zoned municipalities must accommodate these needs by rezoning which provides for more affordable types of housing."

2.  The courts in both states require that developing municipalities consider unmet regional housing needs in their land use regulations.
  

3.  "New Jersey has gone further than New York in articulating the ways in which land use regulations should be exercised to provide greater housing opportunity," by  using "set-asides" and small-lot zoning, whereas the Berenson doctrine is simply less developed in this regard.
  

4.  New Jersey has been more aggressive than New York "in defining and allocating responsibility for regional housing need . . . through the use of special judges and a broad range of experts, regions are being defined, needs determined, and specific allocations of need are being assigned to developing communities."
  

5.  New York remains steadfast in its decision to proceed on a case by case basis to require  plaintiffs to provide specific proof of regional needs and of local responsibility.
  "Where such proof is not offered, no relief can be expected."
   

6.  Courts in both states are reluctant to become "involved in needs determination and other planning issues because of the lack of assistance with these matters by other branches of government."
  "In the absence of effective guidance by county, regional and state officials, these important land use decisions will continue to be decided by the vagaries of litigation."

.
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